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ABSTRACT

The research paper is an attempt to understand the concept of the Access and Benefit Sharing mechanism provided under the
Convention of Biodiversity, 1992 in the context of India wherein, the Biological Diversity Act, 2002 incorporates the same
spirit. The purpose of this benefit-sharing is to enable the indigenous people, who are the guardians of not only the biological
resources but also their related traditional knowledge. Therefore, there is no ambiguity in the fact that the indigenous people are
also the stakeholders and stands to benefit from this mechanism. Further, on the other end is the novel concept of Intellectual
Property Asset Management which seeks to aim at adducing maximum profits out of the planned utilization of various
intellectual property assets. There are various ways of successfully managing such assets and the same shall be elaborately
discussed here. The objective of this paper is to bring together all these three concepts and analyze it in context i.e. to
amalgamate them to reach a harmonious collaboration of all. The solution to the problem of how intellectual property asset
management principles can be used to access and benefit-sharing agreements that seek to benefit holders of traditional
knowledge is sought to be obtained through this paper. Various issues like what clauses should be incorporated into such
agreements to ensure maximum benefit sharing and protection of the rights of the providers are attempted to be addressed
through the paper. The research methodology is a combination of doctrinal method as well as empirical method to find out the
gap in awareness amongst the indigenous people about the benefits of the access and benefit-sharing mechanism. The result of
the empirical study conducted by way of a field survey in Subankhata Reserve Forest in Baksa District of Assam was that there
is a total lack of awareness amongst the indigenous people about the value of their traditional knowledge as well as the benefits
of the Biological Diversity Act, 2002 and the access and benefit-sharing mechanisms therein. Even the Forest Range Officer
who is supposed to be the Member-Secretary of the Biodiversity Management Committee of the jurisdictional forest range was
not aware of the proper functioning of the Act. The uniqueness of this paper lies in the improbable integration of intellectual
property asset management principles into the access and benefit agreement as well as into the various provisions of the
Biological Diversity Act, 2002, and especially the role of the Biodiversity Management Committees. This research paper will
make a valuable contribution to developing a better understanding of the interplay of various principles, which while at the
onset, might appear to be totally opposite, can actually be successfully integrated into another mechanism that has a completely
different objective.
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1) Introduction:

a) Intellectual Property Asset Management

The concept of Intellectual Property Asset Management (hereinafter referred to as IPAM) is a concept which centers around
identifying data, which when organized gets transformed into information that may be useful and form a part of the knowledge
bank of any organization and becomes an asset. IP Asset is a collection of vatious intellectual properties such as Patents,
Trademarks, Copyrights, Industrial Designs, Geographical Indications amongst others that are “strategically chosen for their business
valne.”'® Managing such intellectual assets carefully and in a strategic manner that maximizes its value is the key to generating
wealth.'® In the 20" Century, there have been numerous organizations that have been successful by successfully employing
their intellectual assets and intellectual property rights effectively. IBM is one such brand who which has through its robust
intellectual property management regime, has been able to generate annual revenue of 1.8 Billion Dollars only by way of royalty
out of their portfolio of over 25,000 patents.!®! IPAM is a process that “addresses the explosive growth of intangible assets and their
impact on the company’s strategic market and sharebolder value.”'%2 This has benefitted not only large companies who generate huge
royalty amounts by way of licensing of their IP assets to other parties but also universities and small and medium-sized
enterprises. For instance, universities in Canada and the United States have been able to sustain their budgets as well as
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education and research programs by licensing their self-generated patents. Stanford University was able to generate a gross
royalty of 49.5 million dollars in the fiscal year 2004-2005 by managing around 1,100 inventions licensed to companies all over
the world.!®® The trend in developing countries is also encouraging as they see the increased potential of indigenous
development and accumulation of IP Assets in vital areas of business through the instruments of technology transfer
agreements, by attracting joint ventures and expanding into new regional markets. Mergers and Acquisitions are another way to
increase the corporate value of companies as the merging of different IP Assets into the new entity increases the actual and
perceived market values.!'®* According to the WIPO, IPAM involves IP Assessment and Planning that requires “IP Auditing,
strategic IP Plans, clustering target areas, human capital development, incentives, policies addressing brain drain, 1P policies to benefit SMEs,
institutional IP policies in research institutions and regional cooperation and markets.””165

One of the most important and the first step towards managing one's IP is to go for an audit. IP Audit refers to “systematic review
of all the intellectual assets owned, used or acquired by a company.” ' Its main purpose is to create an inventory of all the IP Assets and
IP licensed-in or licensed-out that are owned by a Company. The idea behind an audit is to figure out IP assets that are under-
utilized, identify and respond to any threats to a company’s bottom line and accordingly plan and device appropriate and
informed strategies to deal with the same in a way that improves the market position of the concerned company.!¢” The benefits
of having a vigilant IP regime can be witnessed from the successful campaign that was led by the Council for Scientific and
Industrial Research (CSIR) against the granting of a patent on “use of turmeric in wound bhealing” by the U.S.A. in 1995. The CSIR in
the re-examination proceedings were able to show around 32 references in Sanskrit, Urdu, and Hindi some of which were over
a century old that established that the healing properties were well-known in India prior to the filing of the patent. As a result,
the United States Patent and Trademarks Office (USPTO) revoked the patent on grounds of lacking novelty and ‘anticipated
references’.19 This case became the first case ever to have successfully challenged a patent based on traditional knowledge of a
developing country and getting the patent revoked. As a result of this, Traditional Knowledge Digital Library (TKDL) and
Traditional Knowledge Resource Classification were set up. Further, Traditional Knowledge (bereinafier referred to as TK) was
included in the International Patent Classification System.!®® This case along with the Basmati case also triggered amendments in
the existing Patent Act, 1970, and enactment of the Geographical Indications (Registration of Goods) Act, 1999.

b) Traditional Knowledge

Traditional Knowledge according to the World Intellectual Property Organization (bereinafter referred to as WIPO), “a living body of
knowledge that is developed, sustained and passed on from generation to generation within a community, often _forming part of its cultural or spiritual
identity.”’V70 1t further states that “&nowledge, know-how, skills, innovations or practices that are passed between generations in a traditional
contexct; and that form part of the traditional lifestyle of indigenons and local communities who act as their gnardian or custodian”'™" is also
included in TK.

The particular focus of this paper is, however, on a sub-category of TK which is called Traditional Ecological Knowledge
(TEK) which “consists of a body of knowledge, beliefs, traditions, practices, institutions, and worldviews developed and sustained by indigenous,
peasant, and local communities in interaction with their biophysical environment”.\7? TEK is stated to encompass the accumulated
knowledge concerning the environment, practices of resource management, and its related social institutions along with a
wortldview of the indigenous and local people. Such knowledge is enabling in nature owing to the vital human resource it can
guide adaptive management and accordingly shape human-environment interactions and has already been recognized for its
critical role in conservation planning.!” Moreover, disciplines such as anthropology and ethnobiology to systems ecology and
resilience theory have successfully demonstrated that TEK contributes to improving livelihoods along with building resilience in
the social-ecological systems.!7

WIPO believes that defensive as well as positive protection measures should be taken to secure Intellectual Property Rights
(hereinafter referred to as IPR) in TK. Defensive Protection is sought to so that there is no misappropriation of the same and its use
is limited to the customary holders of TK.'7> Similatly, Positive Protection is needed to give the holders the right to protect and
promote their own TK and also includes the creation of a su generis legislation by the concerned member states.!’® According to
Sara Bannerman, although the WIPO and its predecessors have been “building and expanding’ the IPR laws of the West and
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thereby focusing primarily on western works and subject-matter, WIPO has also been engaged in debating on the protection of
other subject-matter such as folklore since 1970s and TK since 1998.177 Bannerman states that though the WIPO has since then
been involved in a lot of “norm setting” activities in fields of TK, some indigenous people who are the stakeholders were not very
enthusiastic about such regulations as they felt that it was preferable to adopt a “bottomr-up approach based directly on local and
customary laws.” 178

The answer to the question of whether, if at all, TK can be protected under the existing IPR regime can never be answered in a
single approach. According to Dr. Kongolo, one approach states that the trying to protect TK as an IPR may do more harm
than good to TK holdets as “if could lead to alienation and/ or deterioration of culturally sensitive subject matter” .17 According to some
commentators, TK possesses such attributes that prevent it from being a part of the conventional IP system such as in the case
of TK the authorship is difficult to determine the right holder over it as often it is owned by the community as a whole. '8
Another challenge is the limitation in terms of the duration of protection afforded by conventional IP systems which are
relatively brief.!8!

The sui generis system of TK protection may be considered appropriate as it “zlustrates a diversity of approaches to different issues” and
is also open to being either restricted to specific areas of policymaking or be extended to a more general sense.!8? According to
the scholar, “rights under sui generis TK systems are typically held in a collective manner by indigenons and local communities, defined in varions
ways according to national law and circnmstances.”'® It has also been commented that the range of rights afforded under su/ generis TKK
system though varies considerably may be considered as “copyright-style rights” as it enables the right to “prevent and anthorise
reproduction and rights of attribution” % This system also allows rights to be acquired automatically without the need for any
registration or examination procedure as well as varied legal sanctions such as civil and criminal measures. Even the duration of
the protection of such TK may be provided as infinite.!8

In 2004 the Geneva Declaration on the Future of the World Intellectual Property Organization, a document was signed by various non-
profit organizations, scientists, academics, etc. urging the WIPO to focus their IPR legislations on the needs of developing
countries and to “view IP as one of many tools for development- not as an end in itself” which was subsequently adopted by its General
Assembly.!® The Declaration states as follows: “Enormous differences in bargaining power lead to unfair outcomes between creative individnals
and communities (both modern and traditional) and the commercial entities that sell cnlture and knowledge goods. WIPO must honor and support
creative individuals and communities by investigating the nature of relevant unfair business practices, and promote best practice models and reforms that
protect creative individuals and communities in these situations, consistent with norms of the relevant communities” '8 Some of these
recommendations were incorporated in the Development Agenda in 2007 which recommended “#0 accelerate process on the
protection of...traditional knowledge. . .without prejudice to any outcome, including the possible development of an international instrument or
instruments” 188

In the context of TEK specifically, there was a great decline in traditional lifestyles and associated knowledge, and in the 1980s,
when the academia re-discovered it, there was doubt of its survival past the millennium. However, such knowledge and
experience of managing a local ecosystem and the services it produced, were safely stored and transmitted in pockets of social-
ecological memory despite the changes in the surrounding environment. This led to increasing recognition of the value of such
knowledge in environmental policy.

In the same year of the establishment of the Development Agenda in 2007, the United Nations General Assembly adopted the
United Nations Declaration on the Rights of Indigenons Peoples (hereinafter referred to as UNDRIP).! Article 31 therein provided that
Indigenous people “have the right to maintain, control, protect and develop their Intellectnal Property over their...cultural beritage, traditional
knowledge and traditional cultural expressions”. ' The Declaration, therefore, encouraged national governments to in effect also
protect TEK owing to importance as cultural heritage. The Declaration further provides for the indigenous people’s right to
participate in decision making powers in matters that tend to affect their rights by way of choosing their representative for such
a purpose in accordance with their own procedure.!”! Apart from that they also have the right to maintain and develop their
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indigenous institutions of decision-making.!”> However, in spite of such a progressive provision, there have been allegations
that the implementation of Article 18 is inadequate and the Uwited Nations Permanent Forum on Indigenous Issues has urged the
WIPO to improve implementation of the same.!%?

Over the years the Intergovernmental Committee (IGC) has tried to accommodate the opinions of its member states to
conclude an international instrument that seeks to concretely protect TK. However, it has also acknowledged that “working out
the details is complex and there are divergent views on the best ways forward, including whether IP-type rights are appropriate for protecting traditional
Sforms of innovation and creativity” 19

The Convention on Biological Diversity, 1992 (bereinafter referred to as CBD), too, in Article 8(j) provided for respecting,
preserving, and maintaining of TEK, recognizing its role in the conservation and sustainable use of biodiversity along with
promoting its wider application in resource management and biodiversity conservation.!®> This call was taken up by the Parties
to the Convention by the creation of national legislations to give legal effect to the same. It was hoped that such establishment
and emergence of policies will lead to the implementation of programmes to wisely tap the potential of TEK.!% The innovation
of the CBD i.e. Access and Benefit Sharing (bereinafter ABS) therefore also naturally applies to TEK more specifically whenever
any TK is sought to be accessed.

c) Access And Benefit Sharing Under Biological Diversity Act, 2002

India ratified the CBD, 1992 in the year 1994 and after numerous consultations, enacted the Biological Diversity Act, 2002
(bereinafter referred to as BDA) and notified the Rules in 2004, “zo give ¢ffect to the provisions of the provisions of CBD, including those relating
to ifs third objective on Access and Benefit Sharing (ABS).”'97 Further, it is pertinent to mention that India was one of the first
countries to enact such legislation which seeks to implement the Act using a three-tiered institutional structure: the National
Biodiversity Authority (NBA), State Biodiversity Authority (SBA), and the Biodiversity Management Committee (BMC) at the
local level. This structure is set up in sync with the model of decentralization of powers contained in the Constitution of
India.'%

The BDA in its Preamble recognizes that the main objective underlined by the CBD was “conservation of biological diversity and
equitable sharing of benefits arising out of its components and fair and equitable sharing of the benefits arising out of utilization of genetic resources.”'°
In the Act, the term used is “fair and equitable benefit sharing” to refer to access and benefit-sharing. The sharing of benefits
thereunder shall be determined by the NBA as per Section 21.2%° However, as a prerequisite, it is pertinent to appreciate the
approval mechanisms set under Section 19 and 20 which Section 21 secks to regulate by imposing fair terms and conditions.
Section 19 lays down the substantive law concerning the approvals mandated to be taken from the NBA by any person “who
intends to obtain any biological resounrce occurring in India or knowledge associated thereto for research or for commercial utilization or for bio-survey
and bio-ntilization or transfer the results of any research relating to biological resources occurring in, or obtained from, India,...” ?°! This is to be
done by making an application to the NBA in the prescribed form and manner provided?” under the Rules. It is also required
by the provision that approval shall be taken in the case where a person secks to apply for IPR in or outside India, which is
otherwise prohibited under Section 6(1) of the Act.?%3 It may be noted that the direct reference to Section 6(1) was later inserted
into the Bill by way of an amendment.?* to Sub-Section 3 gives discretionary powers to the NBA to accept or reject such
applications after making suitable enquiries including the constitution of an expert committee to review the same. Any approval,
if made, would be subject to appropriate Regulations made on that behalf and other terms and conditions which according
which including the imposition of royalty charges. Any rejections, if made must be recorded in writing.20>

Section 20 adds a further qualification upon Section 19 as it acts as a won-obstante clause. It states that notwithstanding the
approval granted by the NBA under Section 19, no biological resource or associated knowledge related to the subject-matter
being approved, can be transferred by any person except by further permission by the NBA.2% An application in the prescribed
form may be made to the NBA in such manner prescribed.??” Upon receiving such applications the NBA may reject or approve
it after making such enquires as it may deem fit to make including the constitution of an expert committee for such purpose if
found necessary. Such applications if approved, would be subject to such terms and conditions as the NBA may deem fit to
impose including royalty charges. No rejection shall however be made, without affording an opportunity of hearing the
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applicant and the reasons for rejection must be stated in writing.?’® It may be interesting to know that the discretionary power
of the NBA to conduct enquiries under this provision was only granted by way of insertion of the wotds “may deem fif” by an
amendment in the Lok Sabha. The older Bill contained the words “deemed fif” which made it compulsory for the NBA to
conduct such an enquiry before grant of approval leaving no room for flexibility at all.?®®

Having taken cognizance of the above-mentioned provisions, it would now be appropriate to appreciate the ambit of Section
21. As per Clause 1 of Section 21, the NBA is authorized to ensure that the terms and conditions, subject to which the approval
is granted for the use of biological resources, their by-products, innovations, and practices associated with their use and
applications and its related applications and knowledge “secures equitable sharing of benefits”. Such terms and conditions must be as
a result of mutual agreement between the person who applies for such approval, the concerned local bodies, and the benefit
claimers.2!0 i.e. the traditional knowledge holders.

Before proceeding with the other Clauses, it is important to look into certain definitions relevant in this context. The term “/oca/
bodies” have been given the meaning of Panchayats and Municipalities within the meaning of Article 245B(1) and 243Q)(1) of the
Constitution of India, 1950 or in its absence, whatever self-government bodies are being constituted under any other provisions
of the Constitution or Central or State Act.?!! Further, the term “benefit-claimers” tefers to “the conservers of biological resources, their
byproducts, creators and holders of knowledge and information relating to the use of such biological resonrces, innovations and practices associated with
such use and application.””>'?

Clause 2 of Section 21 prescribes the manner in which the NBA shall, subject to relevant Regulations made in this behalf,
determine benefit sharing to be given effect to. Either of any or all of these methods may be used to achieve the stated purpose
by the NBA.?13 These involve the a) joint ownership of IPR to NBA, or to benefit claimers where they are identified?!%; b)
transfer of technology; setting up of production?'; ¢) research and development units in such areas where it will facilitate better
living standards for the benefit claimers?!%; d) developing an association between the Indian scientists, benefit claimers and the
local people in the fields of research and development in biological resources, bio-survey, and bio-utilization?!”; e) benefitting
the benefit claimers by aiding them by setting up of venture-capital funds?'8; f) the NBA may instruct the payment of monetary
compensation as well as non-monetary benefits to the benefit claimers as it may deem fit.?!

Clause 3 further lays down that the NBA may direct that, where any amount of money is ordered to be paid, such money is to
be deposited in the National Biodiversity Fund created for such purpose. An exception is however created in cases where any
biological resource or knowledge was directly accessed from a specific individual or a group of individuals or organizations. In
such a case, the NBA may direct that such amount of money so directed to be paid, must be paid directly to such individual,
group of individuals, or organizations, according to the terms of the agreement so entered for such purpose and in the manner
as NBA deems fit.220 Appropriate guidelines shall be framed for the purposes of this Section by the NBA in consultation with
the Central Government by regulations.??!

Therefore, it is clear from these provisions in Chapter V that there is an adequate mechanism set up to ensure that there is
benefit accruing, monetary, or otherwise for the accessing of biological resources or related knowledge. The provisions not only
put a check against the illegitimate securing of IPR over any biological resources occurring in India, but it also provides a
mechanism for identification of the benefit claimers who are the true guardians of these resources and seeks to benefit them.

d) Link Between Access And Benefit Sharing With Traditional Knowledge In Turn With IP Management

Access and Benefit-sharing “refers to the way in which genetic resources may be accessed, and how the benefits that result from their use are shared
between the people or countries using the resources (users) and the people or countries that provide them (providers)” 2> This mechanism has been
adopted in the Convention on Biodiversity and Article 15 therein lays down the Rules which is to govern the access and benefit-
sharing. The Governments of countries party to this Convention have been assigned two key responsibilities under these Rules:

. “To put in place systems that facilitate access to genetic resources for environmentally sound purposes.
. To ensure that all the benefits resulting from their use are shared fairly and equitably between users and providers.”*>3

The users have been identified to be various research institutes or companies seeking access to biological resources or related
knowledge for purposes of scientific research or product development. To have an access to such resources or knowledge,
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firstly the users need to obtain permission from the provider country. This is known as Prior Informed Consent (PIC). In
addition to such a consent being obtained, it is also necessary for both the user and the provider to negotiate an agreement on
Mutually Agreed Terms (MAT) creating an obligation upon the former to share the benefits arising out of such access equitably
with the latter.2?*

In order to understand why access and benefit-sharing is important or relevant in the case of TK, the meaning and importance
of genetic resources must be understood. Genetic resources refer to all living organisms: plants, animals, and microbes carrying
a genetic material that could be useful to human beings. These resources may be occurring in natural environments (in-situ) or
presetved by humans in collections such as botanical gardens, gene banks, seed banks amongst others (ex-situ).?*® There lie
significant potential benefits from accessing these resources and using the same as they are a source for not only understanding
this natural world in a better way but for the development of products such as medicines, agricultural and environmental
practices that are sustainable, etc. for the greater benefit of humans.??¢ It has been recognized by the State Parties to the CBD
that a lot of the current understanding of these genetic resources is derived from the TK of preserved and practiced by
indigenous and local communities and passed down over generations.??’ It has also been recognized that these communities are
responsible for the conservation of our biodiversity through their sustainable practices and hence it is important to understand
and value their contribution by bestowing upon certain rights. This can be done by ensuring their welfare by way of accrual of
benefits, monetary or otherwise during negotiations to arrive at MAT for access and use of such genetic resources of which
these communities stand as guardians.??® This will not only incentivize conservation and sustainable use efforts but also pave
the way for “a fairer and more equitable economy to support sustainable development” 2>

It is a known fact, that various IPR may be obtained out of genetic resources. A patent may be obtained out of a research
project based on genetic resources that may have been intended to lead to the discovery of a patentable invention, its
subsequent licensing and commercial development, etc.?? In this context parties to the ABS agreement can contain clauses
deciding the specific conditions such as joint ownership of the patents, how to apportion the monetary/non-monetary benefits
arising out of commercial exploitation of patent?!, notification to the provider by the recipient upon the filing of patent
applications?®2, confidentiality clause on R&D??, amongst others agreed upon on MAT.?3*

Trademarks (bereinafter TM) can also be obtained to distinguish the genetic resources themselves, their associated TK, or R&D
outcomes based on their use if the same is sought to be applied commercially. The owners of the TM are able to distinguish
their products in the marketplace, marketing, and building of a brand name and reputation and can further be used to earn
royalty by way of licensing.?®> Through ABS Agreements, details may be chalked out concerning whether permission needs to
be obtained by the user from the provider to use the TM and the concerned MAT, any limitations, if any to the use of the TM,
ownership of the TM and its maintenance, assignment or licensing terms as well as apportionment of benefit-sharing out of
profits arising from the use of TM.23

Copyright may also subsist in written down or recorded accounts of genetic resources and its associated TK, organized in a
systematic or methodical manner, cither by virtue of they being a part of a database or compilation having a specific
arrangement of the contents, qualifying as an intellectual creation.?’” Ownership to such written accounts, databases, etc. initially
vests with the author, who might nor might not be the holder of the TK. Such an author could even be a person who merely
provided information about genetic resources. “Swuch a copyright owner has the right to give, assign or license some or all of the economic
rights”?38 which includes a reproduction of the protected work in printed form or sound recording, etc., public performance as a
play, adaptation into a movie amongst others.?® An ABS Agreement in this context lays down the terms and conditions such as
who what be the owner of the copyright in literary works that contain TK associated with genetic resources and related
information, what shall be the responsibilities of the user and provider in case of joint authorship and whether such works can
be licensed to third parties and how shall the monetary and non-monetary benefits flowing from such copyright be
apportioned.?4

Trade secrets are a form of non-disclosure of confidential information that provides the holder of such information with a
competitive advantage. The unauthorized use of such trade secrets is considered an unfair competitive practice and enjoys

224 4. at 3.

225 ABS, supra note 65, at 2.

226 ABS, supra note 65, at 2.

227 Traditional Knowledge, CONVENTION ON BIODIVERSITY 1
https:/ /www.cbd.int/abs/infokit/revised/print/ factsheet-tk-en.pdf

228 TK, supra note 69, at 4.

229 Intro. to ABS, supra note 59, at 2.

20 A Guide to  Intellectnal  Property  Issues  in  Access  and  Benefit-sharing  Agreements, ~ WIPO 1, 29  (2018),
https:/ /www.wipo.int/edocs/pubdocs/en/wipo_pub_1052.pdf
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different protection standards depending on the legal system of the country.?*! There is no procedural formality and registration
is involved in its protection.?*? Very often those in possession of TK concerning the utilization of various genetic resources are
inclined to limit it’s disclosure to certain individuals within the community for specific purposes or under certain circumstances,
owing to its sensitivity?®, cultural significance, economic or other reasons.?** This leads to trade secrets amongst the providets.
Similarly, users wishing to access such resources or knowledge might want to restrict further dissemination by way of trade
secrets. ABS Agreements in such context might lay down confidentiality clauses “on how fo handle and provide protection to prevent the
unwanted disclosure of such information.”**

Having dealt with various IPRs that can subsist over IPRs and how ABS Agreements are the means to ensure a free flow of
access to information and resource on one hand and monetary and non-monetatry benefits on the other, it is now important to
know how to manage these resources. Clearly, the patents, TM, copyright, etc. are an IP asset that needs to be exploited and
managed properly so that the desired outcomes are achieved. Within the ambit of IPAM, the first question that is to be settled
in the context of ABS agreement involving TK is whether or not such agreement shall be of commercial nature.?* Very often,
such is the case that the users seek access to the resources or related TK merely for academic purposes. In such, it is convenient
to include a clause in the ABS agreement that no IP rights shall be sought without the PIC of the provider.?*” Very often, when
there is uncertainty over whether the R&D would necessarily lead to the germination of new ideas, products, or processes that
have the potential of being commercially exploited. In such cases, a clause may be inserted into the ABS agreement stating that
in a situation where such a change of intent appears, there needs to be a separate agreement on MAT.?* The accommodation of
these flexibilities is an inherent character of IPAM. Similarly, IPAM also ensures that IP assets are transferred under fair
conditions to third parties in a manner that they too are bound by the same obligations as the first user as agreed under MAT.
Sometimes, the provider may condition the transfer of subject-matter of the contract to a third party by the user upon entering
into a direct agreement by the provider and the third party promising the compliance of the same standards applicable to the
transferor.?#

IPAM focuses on using IP assets in a manner that gives the most beneficial outcome. Companies like IBM have by using far-
sighted IPAM strategies involving their patent portfolios been able to earn huge royalties merely by licensing their inventions
with the appropriate licensee. A licensing agreement can be an effective IPAM strategy to deal with situations where the user of
a genetic resource or associated TK may not want to obtain an IPR owing to its cost and commercial risk. Entering into such an
agreement with another party who has the resources and experience, ensures successful management especially when done on
MAT through an ABS agreement.?® Though the providers are not a direct party to such licensing agreements, in cases where
any potential benefit-sharing obligations seem to be accruing, the permissible terms of such licensing activities should be pre-
determined between the user and provider. Hence, it is a good IPAM strategy to clearly mention the terms and conditions for
licensing an IPR as IP clauses in the ABS agreement along with clauses on permitted uses of the genetic materials of associated

TK.2>!

IPAM also comes into play to decide on what type of license may be granted by a licensor- an exclusive license, which only
allows the licensee to use the licensed IP or technology; a sole license which makes him the sole user or a non-exclusive license
which enables innumerable licenses to be granted by the licensor.?> IPAM ensures that the licensing agreement contains the
exact and appropriate rights granted or restrained as well as how much fees or royalty rate is to be charged etc. It is very difficult
to value the worth of an IP asset and various considerations come into play such as possible delays in regulatory approvals,
realistic pricing, estimated time to be taken for the licensee to see the returns on his investment materialize, etc.?>® Only a
propetly analyzed IP strategy can achieve this balance. Hence, in the context of the ABS agreement, the MAT should be very
balanced and not unduly favoring the user or the provider.

The final role of IPAM is in ensuring an amicable settlement to any dispute that might arise pursuant to the implementation of
the ABS agreement. The dispute settlement clause in the ABS agreement must clearly specify when certain obligations may arise
against each other?*, what shall be the recourse upon the impossibility of execution of the agreement, and on what
circumstance shall these impossibilities of performance be justified. Further, what is the performance standard expected from
the user, and the grounds on which such agreement shall stand terminated must be clearly mentioned. Lastly, the dispute
resolution mechanism such as arbitration, mediation, or litigation, and which method shall apply in which situations must be
cleatly laid out along with the mutually agreed jurisdiction.?3
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In the upcoming parts of this research paper the focus would be in identifying the gap in the implementation of the BDA, 2002,
and the contribution of the lack of awareness of the intended beneficiaries to the arising of this gap.

2) Identitving The Gap Relating To Lack Of Awareness In Communities Having The Traditional Knowledge
To Protect It Using IP Law:

For an excellent IPAM portfolio to exist, it is very important that the stakeholders are fully aware of the significance of creating
such a database. This awareness is again linked to the awareness of the value of the IP assets or TK that are being guarded by
the indigenous peoples and local communities. The BDA, 2002 though envisions the creation of an IP database in the form of
People’s Biodiversity Register (hereinafter referred to as PBK), has done precious little in the form of raising awareness about the
same. Not only the PBR, but even fundamental concepts like ABS also have not been made aware to the masses.

It is important that the gap is identified and solutions to address the same be explored to empower the often marginalized
peoples who despite being the caretakers and guardians of precious natural resources and TK are often left to the brink of
poverty. Therefore, the researcher chose to conduct an empirical study to assess the gaps and find out the reasons for the lack
of awareness amongst the stakeholders i.e. the TK holders.

In order to assess the gap in the awareness of the indigenous communities concerning the ABS provisions in the BDA Act,
2002, an empirical study was conducted in the Subankhata Reserve Forest in Baksa District of Assam. This Reserve Forest is a
part of the Manas Wildlife Sanctuary which has been designated as a World Heritage Site by UNESCO.?*¢ The reason for
choosing the area for the study was the existence of a TEK in the Dong Bund Systems, which is almost a century-old indigenous
and community-managed irrigation system. This knowledge system has ensured irrigation and drinking water in an otherwise
water-deficient geology i.e. a bbabar region.?” Numerous indigenous tribes inhabit the area peacefully and equally contribute to
the conservation of the TEK and its management. Some of the tribes involved are Modahi, Nepali, Rabha, Adivasi, Koch-Rajbongshi
as well as people from the general castes.

For assessment of their awareness, a questionnaire was being prepared and read to them in Assamese to obtain their responses.
A sample size of 72 was taken, all of whom were male, the youngest respondent being 28 years of age (Dipen Boro), and the
eldest being of 86 years (Dhaneshwar Das). These respondents were members of the Dong Bund Management Committees
in charge of the maintenance, day to day management, and coordination of the working of the irrigation system. As these
Committees had no representation of women, all respondents were male. At present, 13 Dongs, each with their own Committee
meet the requirement of 95 villages in the periphery benefitting around 36,468 people.?>® Out of these, only three committees
i.e. no. 3, 4, and 8 were surveyed considering the huge area and limited time and resources at hand.

AGE GROUP NO. OF RESPONDENTS (SAMPLE SIZE 72)
20-50 52
51-70 19
71 and above 1

Table: Age group of the respondents who are in charge of the management of the Dong Bund

Since all of the Respondents were belonging to the rural area, all conversations of interview and gathering responses to
questionnaires were carried out in the Assamese language. While having a conversation with Dhaneshwar Das, a farmer, and an
Adviser to the No. 3 Dong Committee, he recounted how much the TEK had changed their lives and it was a gift of their
forefathers to them so that they could sustain in the otherwise Bhabar region. According to him, the Dong Bund has not only
been the source of irrigation but also household purposes like bathing, washing clothes, maintaining the cattle and until few
years, the people used to use the Dong water directly for drinking purposes. Though a PHE water filtration plant has been set
up, it is mostly dysfunctional. It was also highligchted how the flowers and other plants grow abundantly wherever the water is
diverted through the smaller channels up to the fields of the households. There is also an abundance of various birds and wild
animals who come to drink the water from the Dongs. The elder man also informed how at one time, indiscriminate fishing was
prevalent in the Pagla-Dia river which is the source of the Dong water. However, after a point of time, the Committee decided
to prohibit any kind of fishing activities to preserve the indigenous species sustaining in the river water. The economic impact
of the TEK in providing a good yield of crops and making families financially stable by selling the surplus crops has also been
acknowledged. He reminisced how at one point in time, there used to be regular fights amongst the different communities for
water but the TEK of Dong Bund gave them a reason to maintain community harmony and work together in the spirit of
cooperation to effectively and efficiently manage the water resource. However, he lamented that the upcoming youth no longer
wants to enter into the agriculture sector and is moving to urban areas in search of jobs and hence the future of the TEK’s
maintenance is uncertain. There is no involvement of the youth in the activities of Dong Bund construction and repairs and
the middle-aged men struggle with the forces of the river current to carry out construction. Many other respondents echoed the
same views. He also commented that despite being a reserved forest, the Forest Department does not have a working

256 Manas Wildlife Sanctuary, UNESCO & Wortld Heritage Site Convention, https://whc.unesco.org/en/list/338/ (last visited on Mat. 31,
2020).

257 MURTI, R. AND BUYCK, C. (ED.), SAFE HAVENS: PROTECTED AREAS FOR DISASTER RISK REDUCTION AND
CLIMATE CHANGE ADAPTATION 56 (IUCN 2014)

258 Id. at 60.



A LANDMARK ON THE INDIAN CONSTITUTION 23

relationship with the community people and where there once used to a Forest Beat Office, the same is not abandoned and as a
result, the issues cannot be immediately taken up with the authorities. In reply to the questionnaire, Das stated that he was not
aware of the existence of the BDA, 2002, and if the law could extend any helping hand to the community. It was also brought
to notice how, once the irrigation department constructed an embankment system on the Pagla-Dia river without consultation
with the indigenous peoples and as a result, the structure was washed away in the ensuing floods. In the next venture to
construct another dam too, the engineers never bothered to take into account the changing course of the river and hence the
embankment lies un-operational as the river course has changed since its construction. These anecdotes go on to throw light on
how the law as well as its implementation on the ground suffers from serious handicaps as the TK as well as their knowledge
holders are totally ignored by the State resource managers and institutions and dismissed as unscientific. This colonial mindset
needs a revolutionary change taking a cue from other countries who have institutionalized TK in their natural resources
management approach.

The researcher in the course of his stay and interaction with the indigenous communities and local people felt a warmth of
brotherhood among each other as they sat together at night around a bonfire and discussed various issues. On one of the days
of the stay, there was also a meeting held by one of the Committees concerning the distribution of water to different
households. Owing to logistical issues, the same could not be attended. It was also observed that despite being guardians of
such valuable TEK, the people seemed ignorant about its sustainability and relevance to the biological resources conservation
and the biodiversity of the whole area. They have been petitioning the government for a concrete dam to channelize the water
instead of the natural raw materials like bamboo, boulders, etc. currently used for the construction of the Dong Bund. The
locals feel that a concrete structure would forever relieve them from their perils of reconstructing and repairing the TEK
periodically owing to damage from floods. However, despite repeated petitions, no work has been initiated as of now. Upon
enquiring whether concretizing was a good move, Bipul Das, an expert from Aaranyak, who accompanied the researcher, stated
in negative. According to Das, concretization would prevent water seepage, which prima facie seem to enable more water flow to
the households and fields without loss, would cause the other biological resources which sustain from the water passing through
the channels to die. This was an important observation that has to be informed to the people of the area so that these
sustainable and biodiversity-friendly resource management practices are carried on. The SBBs and the BMCs have a big role to
play in this scenario.

DATA ANALYSIS

The responses received on the questionnaire along with their analysis are hereby graphically represented:

ARE YOU AWARE OF THE BILOGICAL

DIVERSITY ACT, 2002?
80 71
60
40
20
1
0
AWARE UNAWARE

Data Analysis: All of the respondents except one admitted to being unaware of the BDA, 2002. The respondent who claimed to
have been aware of the Acts existence had only heard of it and were not aware of the details.

ARE YOU AWARE OF THE BIODIVERSITY
MANAGEMENT COMMITTEE IN YOUR AREA?

80 72
70
60
50
40
30
20

10 0

YES NO

Data Analysis: All the respondents were unaware of their local BMC, which is unsurprising considering that only one claimed
awareness of the BDA, 2002 itself. Even the respondent who claimed to be aware of the BDA, 2002 did not know about the
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what is a BMC, how is it constituted, what are its functions and powers, let alone being aware of the existence of the local BMC
in their area. It was later informed by the researcher that their area falls under Batabari BMC.

IF YES, HAVE YOU BEEN CONTACTED BY THE
BIODIVERSITY MANAGEMENT COMMITTEE OF YOUR
AREA?

80
70
60
50
40
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20

10
0

YES NO

Data Analysis: On enquiring whether the respondents have ever been contacted by the Batabari BMC, it was replied in negative
by all of them. Later on, it was informed to them that already two meetings of the BMC have been held at least on paper and
that the Locals of Subankbata must also seek membership of the same to have a say in decision making.

ARE YOU AWARE OF THE PEOPLE'S BIODIVERSITY
REGISTER AND ITS BENEFITS?

80
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0

YES NO

Data Analysis: None of the respondents were aware of the PBR and its potential benefits, which according to the BDA, 2002
wete envisioned for the purposes of documenting biological resources and their associated TK, which meant that the TK
holders had to be made part of the PBR documentation process. In light of such revelations, it is doubtful as to how
representative would the local PBR prepared by the Batabari PBR be as such important stakeholders were excluded. When
enquired in the ASBB office, the researcher was informed that so far no management practices or associated TK have been
identified in the Batabari BMC area to be documented in the PBR so far.

These data go on to show how ignorant these indigenous communities are about the law regulating biodiversity as well as its
beneficial aspects. These people were not even aware that their irrigation systems qualify as a TK and is recognized and sought
to be conserved through the BDA, 2002. The people were not aware of the potential benefits that lie from the possible
commercial use of their sustainable irrigation system by way of the ABS agreement. They had complained that the BMC has
never contacted them and they were not aware of the existence of such a committee until the question was asked. They also
stated that no awareness regarding the benefits and protection under the BDA Act had ever been communicated to them to
create awareness about the same. It is pertinent to note that this area is a part of the Baksa District which falls under the
Bodoland Tertitorial Council. Since these areas do not have the Panchayati Raj system, the BMC at the local level has been set
up in the level of forest ranges.?> The Forest Range Officer is the member-secretary in such BMC.2%0 The Subankhata Reserve

259 Constitution of Biodiversity Management Committees (BMC), Assam State Biodiversity Boatd, http://asbb.gov.in/constitution.html (last visited
Mar. 31, 2020).
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Forests come under the territorial jurisdiction of the Batabari Forest Range and hence the jurisdictional BMC is the Batabari
BMC.

Upon interviewing the Forest Ranger Officer, about this total lack of awareness amongst the residents of Subankhata, he
admitted that it has not been possible to reach out to that area. When spoken about the existence of a TEK in Subankhata, he
expresses ignorance about the same. It was also discovered that while the procedure laid down under for constitution of BMC
required a Forest Range Officer or above ranked forest officer, there was a delegation of this duty to his subordinate- a forester,
who when asked had no clue about the working of the BMC or the purpose served by the same. It was informed that till the
time of taking of the interview, two meetings of the BMC have taken place but no representation in the committee is found
from the Swbankbata area, despite having experience in maintaining almost a century-old TEK.

After being exposed to the ground realities, appointments were attempted to be sought with the top management of the ASBB
and after a few failed attempts, the Scientific Officer responsible for the creation of BMCs and preparation of the PBR was
interviewed and it was made known that as per Rule 25(9) of the ABDR, 2010, the creation of such PBRs is to be facilitated and
developed by the BMCs at different levels. The Scientific Officer stated that even now, the process of creation of BMCs and
PBRs are in progress and it shall continue for some time as there is a dearth of funds. Apart from that, though the ASBB has
conducted a lot of awareness programs, it has not been able to cover all districts and BMCs at local levels. After having made
aware of the existence of a TEK at Swbankhata, the Officer agreed to conduct an awareness program over there. As of
17/03/2020, a total of 2549 BMCs have been constituted in Assam?26! and 2489 PBRs have been created?6? at different levels.

In addition to that, in reply dated 29/02/2020 to the Right to Information (RTI) filed by this researcher dated 06/02/2020, the
following details were divulged by the ASBB2%3 pertaining to the scope of this research paper:

1.  Methods devised to ensure protection of Intellectual Property Rights over Biological Resources and associated
Traditional Knowledge including systems of maintaining confidentiality of such information under Rule 14(xvi) of
the Assam Biodiversity Rules, 2010.
Ans. The registered information regarding traditional knowledge and IPR in the PBR are confidential and are kept in safe
custody with the Board and respective BMCs only.

2. Training programs planned and organized for personnel engaged for likely to be engaged in programs for the
conservation of biological diversity and sustainable use of its components as per Rule 14 (xviii) of Assam Biodiversity
Rules 2010.
Ans. Training and capacity building workshops and awareness generation activities of BMC members have been organized from
time to time since 2012.

3. Grants-in-aid and grants sanctioned to the Batabari Biodiversity Management Committee for specific purposes as
mentioned under Rule 14 (xxviii) of Assam Biodiversity Rules, 2010.
Ans. Financial assistance for strengthening and capacity building of Batabari BMC provided during January, 2019.

4. Number of Biodiversity Heritage set up under the Batabari Biodiversity Management Committee and the role
assigned to the concerned Biodiversity Management Committee.
Ans. Until now, one Biodiversity Heritage Site has been declared by the Government of Assam ie. “Majuli Biodiversity
Heritage site.

5. Details on the constitution of the Technical Support Group set up to lend support to Batabari Biodiversity
Management Committee.
Ans. The Technical Support Group of Baksa District has been formed by the District Administration duting July, 2018, which
will assist the Batabari BMC.

Hence, through the empirical study, it has been concluded that there is still a lack of awareness about the benefits of the BDA,
2002, let alone the highlight of the ABS provisions. It is the foremost duty of the National Biodiversity Authority and the
Assam State Biodiversity Board to create awareness programme at the local level and also ensure that adequate representation
of indigenous people who atre the guardians of TEK and other TK are included as members of the BMCs. While there is no
doubt that the authorities are working pro-actively in this whole process, much more needs to be done before the common
citizenry is able to appreciate the benefits of this legislation. It must be noted that much of the land that is controlled by these
indigenous and local peoples are characterized by ecological intactness and high biodiversity value and the source of this value
lies in the stock of biodiversity rather than individual plants. And TEKSs such as the Dong Bund maintain such as stock in a very
innovative manner and that’s where the excellence of such systems lies.?04

Apart from identifying the gaps and reasons for their existence, the empirical study also enabled the researcher to gain a first-
hand experience of the plight of the indigenous peoples and the local communities who reside in the remotest areas. Though

200 Step: Procedure  for  formation of Biodiversity Management ~ Committee (BMC) at local  level., Assam State Biodiversity Board,
http:/ /asbb.gov.in/pdf/BMC%20formation%20steps.pdf

261 Biodiversity Management Committees, National Biodiversity Authority (Mar. 17, 2020), http://nbaindia.org/content/20/35/1/bmec.html.

262 Pegple’s Biodiversity Register, National Biodiversity Authotity (Mar. 13, 2020), http://nbaindia.org/content/105/30/1/ pbt.html.

263 RTT No. ABB/RT1/2012/42/394 filed by Shri. Arindam Baruah (Feb. 29,2020).

264 PETER DRAHOS AND SUSY FRANKEL, Indigenons People’s Innovation and Intellectual Property: The Issues, INDIGENOUS PEOPLE’S
INNOVATION 24, ANU Press (2012), https://www.jstor.org/stable/j.ctt24hfgx.7.
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they are self-sufficient, they desire to better their living conditions, and leveraging their TK can help them achieve the same.
The researcher in the course of the survey attempted to raise awareness amongst people about the economic and cultural
potential that their TK holds and how the BDA, 2002 can empower them. The people were also made aware of the obligations
of the Government and the biodiversity bodies towards them and how that can approach them for the law’s enforcement. It is
hoped that the people would be more aware of the law and press for its enforcement before the appropriate authorities.

After gaining an insight into the gap in the law’s implementation, we shall now look into the role that BMCs are envisioned to
discharge as an IPAM database.

3) Role Of Biodiversity Management Committee As IPAM Database:
Before, delving into this concept of looking into BMCs as an IPAM database, it is important to remind ourselves that the

objective of the BDA, 2002 is not trade-oriented but conservation and sustainable development-otiented.?> The provision of
ABS is of a totally voluntary nature is its main focus is never on reaping commercial benefits. The only aim is that, is at all
access to biological resources and its associated is permitted, and any IPR is generated on it or profits are reaped thereupon, the
contribution of these indigenous people, who have been the guardians and sustainers of these resources and TK should also be
commensurately benefitted. Hence the reason for enabling payment of monetary and non-monetary benefits under the BDA,
2002.266

Provisions within the BDA which provide for Environment Impact Assessment (EIA)297, registration of TK relating to
biological diversity?®, notification of Biodiversity Heritage Sites?®, notification of threatened species, and creation of
repositories for the safe custody of biological materials?’%, amongst others, goes on to show that ABS is an only small part of
the huge conservation objectives behind this Act.

It is in this context that even the concept of IPAM is to be looked into pertaining to the role of the BMCs. The BMCs, it is
submitted, performs many roles of IPAM without really focusing to commercially profit from the IP assets generated therein
within its territorial jurisdiction.

It has been seen in the previous chapters, how various IPR can be acquired out of genetic resources and their associated TK.
What IPR arises in which context, and how the same can be regulated by way of ABS agreements as well as the issues therein
have been elaborately discussed. Rachna Singh Puri, an 1P expert comments that “another often ignored aspect towards 1P management is
to look at all the different IP forms, the Patents, Trademarks, Designs, Copyrights, IC layont, Designs, Geographical Indications, Plant 1 arieties,
and Trade Secrets in a holistic manner and use all the ones that may be applicable to a particular organization in sync to extract the maximum
business benefit and value from them.”?™" If the business benefit aspect is set aside, the BMCs assigned role is no different. Under the
BDA, 2002, the BMCs are tasked with the task of “documentation of biological diversity including preservation of habitats, conservation of
land races, folk varieties and cultivars, domesticated stocks and breeds of animals and microorganisms and chronicling of knowledge relating to
biological diversity.”?”> Therefore, in essence, the BMC is tasked with the prime responsibility of documenting ancient plants
specifically bred for purpose of cultivation®” as well as their conservation as a /andrace, which was grown by ancient farmers and
their successors.?’* Apart from plant varieties, even documentation of stocks of animal breeds is to be ensured by the BMCs.
However, from an IP perspective, the BMC is tasked also with the documentation of various microorganisms and associated
TK on which numerous IPRs may result as previously discussed. From the conservation point of view, all of these are assets
that are to be managed and the documentation of the same in a literary form by the BMC will generate copyrights amongst
others. Therefore, an IP portfolio can also result from such documentation, the creation of PBRs is one classic example which
is a portfolio currently kept in secret by the BMCs and the State Biodiversity Boards. In case, any user is interested in accessing
any of the resources or knowledge from the BMCs, these PBRs shall act as an IP portfolio which can then be effectively used
under the ABS agreement to enter into MAT reaping huge benefits to the indigenous people amongst others.

Further, it may be noted that the BMCs role in the management of biodiversity resources and TK is recognized by the NBA
and SBBs who “shall consulf” them in taking any decisions involving the use of any biological resources and knowledge if the
same lies within the said BMCs territorial jurisdiction.?’> The BMCs have also been given the power to levy charges as collection
fees pursuant thereto.?’¢ All of this is a part of IP Strategy which “Znvolves a sustained effort to ensure returns in the investments towards 1P
assets and these involve any or all forms of intellectual property rights.”’?’" The collection fees which the BMCs are empowered to levy can
be an IP Strategy in this sense as such fees enable the maintenance of assets so documented.

265 Lecture by Dr. Shashikala Gurpur (Mar. 31, 2020).
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The Assam Biodiversity Rules, 2010 clearly lays down the key mandate of the BMCs in the state of Assam. Amongst others, the
BMC at the Zila Parishad level is tasked with the development of a district-wide network of PBR database.?” Further, the
BMCs ate also required to maintain a database of local Vaids, Bez, Ojha, and practitioners using biological resources.?’? This
cleatly reflects IPAM characteristics wherein a database of IP assets are recorded in the form of a portfolio and is constantly
subject to audit to find out the effectiveness of the assets. The scope for IP audit might also be relevant for the PBRs
maintained by these BMCs to know which asset has the potential to fetch greater benefits for the community and accordingly
ABS agreement can be entered into.

Another interesting aspect of IPAM that is sought to be related to the functioning of BMCs is having an IP Policy. In the
context of an institution, the IP Policy contains ownership details of IP created by the personnel of that institution, mandatory
disclosures to be made of all potential IP generated by members in due course of employment, technology license/transfer
options, etc.?8" Similarly, the BMCs role in maintaining the record of various biological resources and related TK as well as
various practitioners of TK can be seen as the creation of an IP policy as well wherein its documentation ensures that the BMC
is aware of all potential IP assets in such resources or knowledge and also is prepared to enter into any ABS agreements with
any user on behalf of the provider, akin to technology transfer/licensing as seen in a typical IP policy of an organization.

In the light of these comparisons, it is humbly submitted by the researcher that BMCs under the BDA, 2002, too discharge the
IPAM role, though its objective may not always be purely commercial and profit maximization.

4) Conclusion:

The CBD, 1992 is a niche piece of international legislation that provides priority to the conservation of biodiversity, which is
facing rapid destruction in human hands. It had as its objectives the anticipation, prevention, and attacking the causes of serious
reduction or loss of biodiversity at source.?8! The Convention also recognized “#he close and traditional dependence of many indigenons
and local communities embodying traditional lifestyles on biological resonrces, and the desirability of sharing equitably benefits arising from the use of
traditional knowledge, innovations and practices relevant to the conservation of biological diversity and the sustainable use of its components.””?82 It
was in this context that ABS was instituted as a novel method to ensure that benefits keep flowing to the indigenous people
when any resources or TK which they are in possession of is accessed for commercial purposes.

The BDA, 2002 imbibed that spirit only a decade later. Nevertheless, the Act clearly stated its objective to give effect to the
intentions of the CBD especially recognizing that the main objective is anything but commercialization of these resources and
TK. Hence, the ABS mechanism was not to play a pro-active role in commercialization but only to safeguard and recognize the
contribution of the indigenous people in the whole process of conservation and sustainability. It was only appropriate to ensure
that if any of the natural resources or their TK was sought after by users who wanted to access them to innovate something
new or productive, these custodians of the resources and knowledge also got some dues- monetary or otherwise.

IPAM on the other hand is a totally commercial concept that has as its goal profit maximization by appropriate utilization of IP
assets by way of proper strategies and policies. Though an emerging concept, the need for IPAM has been increasingly felt in
today’s knowledge economy. Therefore, it is felt that it is the need of the hour to infuse IPAM principles into the veins of BDA,
2002 in through the existing institution of BMC and PBR. It is not sufficient to merely record the information pertaining to
biological resources and TK and keep it in the PBR. There must be developed an IP strategy on how the database of such TK
and biological resources can be utilized at its best value- not only economically but also culturally.

It was interesting to analyze characteristics of IPAM into the role of BMCs under the BDA and while it cannot totally fit, it is
hoped that the pulse of the comparison can be felt. The researcher submits that the purpose of BMCs is totally different in
terms of its documentation responsibilities, however, the concepts of IPAM comes into play in vatious roles in this process.
There is a need to hand-pick the IPAM principles to fit the objectives espoused by the BDA, 2002 keeping in mind the
sensitivities that are attached to such resources and TK for those who consider them more than just assets with potential of
economic exploitation. There is scope for further research to see how such a transition can be made to make the BDA, 2002
more vibrant and implementable to the benefit of different stakeholders especially the indigenous peoples and local
communities who will be most affected by it.

278 The Assam Biodiversity Rules, 2010, R. 25(9).
279 TABR, supra note 120, R. 25(10).

280 SUNITA, supra note 2, at 91.

281 UNEP, supra note 37, at Preamble.

282 UNEDP, supra note 37, at Preamble.
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ANNEXURE 1

Figure 1 Researcher during Field Visit with Mr. Bipul

Das (conservationist) and Mr. Sanju (indigenous local Figure 3 Researcher in a group picture with the Dong
petson). Committee members at the irrigation field.

Figure 2 Researcher interviewing an indigenous
person.
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ANNEXURE 2

Note: The questionnaire avoids any personal questions and keeps the responses confidential. The dissertation ensures that the
Guidelines issued by the University Grants Commission and Symbiosis International (Deemed University), Pune, with respect
to the research ethics and academic integrity have been strictly adhered by the researcher while carrying out this empirical study
and in consonance with the same, identities of responders who have opted for the non-disclosure of their personal details, will
not be disclosed at any point of time in this and post this research.

SPECIMEN QUESTIONNAIRE RESPONSE

! [ : 5
{ : @ %
Questionnaire for the traditional knowledge holders }
Name: M~ KRerdbn AoolaAs
Age: 92 ‘

1. What is your occupation? ]

3/\/'-,30;7 Layy s CorrormiHee Hlrdor, %J&,.M); &W%M !
Fopte |
2. Have you been benefitted by the Dong Bund system in the Subankhata reserved forest?

\}Xg b) NO

3. What are the benefits of the Dong Bunds?
/8485 pepte, & ,,,zé/h S 3N P
D e Loiy, o e IR g A7
é)/m‘ L e
e //;%m N e

4. What value does this irrigation system have for the community (cultural/economic etc.)?
G Aletehs , JVe L AdAa | SFtrasi B A
Aoah — @W/ é‘W i
@ BJ/_' /C/(fn-/ WM-
B rctbrr g 25 Lot /é/ Ly A, e —

f% A :

,@;fg’”j;")v s bcr o) — T P ot oA,

e fay. "
ﬁ/fﬂvz s ine —— Dz s ras e e M?- W.’
5. What kinds of biodiversity resources (birds, plant varieties,”animals) exists near the Dong
Bunds?
!
o Snats — Aorzr bV .
> ///i e, W/ PP ve Ky Ao s

6. How do you carry out the construction and management of the Dong Bunds?
&) e Jieer e T 7L‘°7 e
O A rmedin oA e AT Abirr,  Eoer !
B TR ahore Fhro  Rre SR  ud bgetT,

|



30
[ ——

I —

A LANDMARK ON THE INDIAN CONSTITUTION

b Loviter JUA e S St e
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7. Do you feel the Dong Buifd help in sustenance of those biodiversity r2sofirces in the
region?

a) YES b) NO
8. Are you aware of the Biological Diversity Act, 20027
Ay AWARE b) UNAWARE

9. Are you aware of the Biodiversity Management Committee in your #iza?

a) AWARE _YONAWARE

10. If yes, have you been contacted by the Biodiversity Management Committee?

a) YES L0

11. Are you aware of the People’s Biodiversity Register and its benefit: ’

2) AWARE MWARE

12. Are there any kinds of challenges that the community is facing in preserving your
traditional ecological knowledge? ‘

O Flovtiiy,

& s Tt

O Avrymlled B f frer -0 opdon S ol He
&7 %eﬂ/—q/%;;zwfw #robad iy LT

A oty

13. Do you want the Government to be involved with your efforts in preserving your
traditional knowledge? If yes, what kind of assistance do you want?

@/ﬁ/uélélzmmﬂﬂw/mw
QMW//?WWMMM "

@W/MEJ’//WW?MMU/WMM
@Mg.n'o éw/r%//,wé/, be foprrred
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ﬁw/:y%



A LANDMARK ON THE INDIAN CONSTITUTION

ANNEXURE 3
RTI APPLICATION FORM

2/6/2020 RTI Online :: Request/Appeal Form Details

Online RTI Request Form Details
RTI Request Details :-

RTI Request Registration number NBDAT/R/E/20/00003

Public Authority National Biodiversity Authority

Personal Details of RTI Applicant:-

Name ARINDAM BARUAH
Gender Male
Flat No. 301, Kazi Mansion Boys Hostel , Survey No. 235, Lane No. 6, Sanjay Park,, Viman
Address
Nagar, Pune, Maharashtra.
Pincode 411032
Country India
State Maharashtra
Status Urban
Educational Status Literate
Above Graduate
Phone Number +91-6363304789
Mobile Number +91-6363304789
Email-ID arindam[dot]ronie[at]gmail[dotjcom

Request Details :-

Citizenship Indian

Is the Requester Below Poverty Line ? No

(Description of Information sought (upto 500 characters)

Description of Information Sought

1. Number of Expert Committees constituted by the Assam Biodiversity Board as per Rule 14 (vi) of the Assam Biodiversity Rules, 2010 and their sitting
members.

2. Methods devised to ensure protection of Intellectual Property Rights over Biological Resources and associated Traditional Knowledge including
systems of maintaining confidentiality of such information under Rule 14(xvi) of the Assam Biodiversity Rules, 2010.

3. Training programs planned and organized for personnel engaged for likely to be engaged in programs for the conservation of biological diversity and
sustainable use of its components as per Rule 14 (xviii) of Assam Biodiversity Rules 2010.

4. Grants-in-aid and grants sanctioned to the Batabari Biodiversity Management Commiittee for specific purposes as mentioned under Rule 14 (xxviii) of
Assam Biodiversity Rules, 2010.

5. Biodiversity Heritage sites set up in consultation with the Assam Biodiversity Board under Rule 24 of Assam Biodiversity Rules, 2010 and role assigned
to the concerned Biodiversity Management Committees where such sites have been set up.

6. Number of Biodiversity Heritage set up under the Batabari Biodiversity Management Committee and the role assigned to the concerned Biodiversity
Management Committee.

7. Details on the constitution of the Technical Support Group set up to lend support to Batabari Biodiversity Management Committee.

8. Details of the traditional knowledge of the Subankhata Reserved Forest recorded in the Peoples Biodiversity Register prepared by Batabari

Biodiversity Management Committees as per Rule 25 of Assam Biodiversity Rules, 2010.

Concerned CPIO Nodal Officer
Supporting document  (only pdf upto 1 MB) Supporting document not provided
Print Close

https:/irtionline.govin/requestiregdetails. php?regld=4AKu YoQm84%2F 7xfHwX GOZvI1vBZng7dIQdpE114qgLOg %3D 1M
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RTI REPLY FROM ASBB

ASSAM STATE BIODIVERSITY BOARD
ARANYA BHAWAN, 2™ FLOOR

PANJABARI, GUWAHATI-781037
No: A = www.asbb.gov.in
SRS 294 Tel- 0361- 2332278: F'ax: 2333788
Emmail: assambioboard@gmail.com
From: Public Information Officer Date: 29/02/2020
Assam State Riodivers; ‘
Aranya B rociversity Board,

hawan, Panjabari,

\/'lp-: Shri Arindam Baruah

Flat No. 301, Kazi Mansion Boys Hostel
2 Survey No. 235, Lanec no.aG, A

Sanjay Park, Viman Nagar, Pune,
Maharashtra. PIN-411032

(+) 0 ()“Il C Ire 'lS[I dtl() . D I 00

Dear Sir,

In inviting a reference to the above,

oy pleasc find the information with res t
State Biodiversity Board: a .

Para-1: So far, 7 (seven) Expert Committees h
Board,

as been constituted for various technical works of the

Para-2: The registered information regarding local biological resources, traditional knowledge and

IPR in the People’s Biodiversity Register (PBR) are confidential and kept in safe custody with the
Board and respective BMCs only.

Para-3: Training and capacily building workshops and awarencss generation activities of
Biodiversity Management Committee (BMC)) members have been organized time to time since 2012.

Para-4: Financial Assistance for strengthening and capacity building of Batabari BMC provided
during January 2019.

Para-5: The Government of Assam notified Majuli as “Majuli Biodiversity Heritage Site” during

March 2017. Accordingly, a Management Committee of Majuli Biodiversity Heritage Site has been
constituted during May 2017.

Para-6: Until now, 1 (one) Biodiversity Heritage Sitc has been declared by the Government of Assam
i.c. “Majuli Biodiversity Heritage Site™,

Para-7: The Technical Support Group of Baksa District has been formed by the Distnet
Administration during July 2018, which will assist the Batabari BMC.

Para-8: Refer above Para-2 and Rulc 14 (xvi) of Assam Biodiversity Rule, 2010.
Thanking you,

Yours faithfully,

g

{Public Information Officer)
Assam State Biodiversity Board



